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INTRODUCTIONtc \l1 "INTRODUCTION
Nestlé
 seeks to skirt the more basic fact that this appeal involves a conflict between riparians and the public rights in a steam, on the one hand, and a non-riparian(s diversion and sale of water from a spring aquifer, on the other, one that is hydraulically connected to a stream.  As described by Nestlé, (Groundwater from the aquifer emerges in a series of springs along [and under] the northern shoreline of Osprey Lake Impoundment ((OLI() as well as under and along the upper reaches of the Dead Stream.(
  In other words, the trespasser here is Nestlé.

Nestlé has no right to diminish the public trust in the water of the Dead Stream, because the water is impressed with or protected by the public trust. This public trust is premised on two basic legal principles: first, even under the (valuable floatage( test as enunciated from Moore through Bott, the Dead Stream is subject to and impressed with a public trust; second, the Dead Stream is protected by the public trust in the water independent of the (valuable floatage(test, because the diminishment of the quantity of the flow and character of waters of the State, as opposed to interference with the right of passage or public access.  When the flexibility of the (valuable floatage( test is properly understood,  Bott does not preclude a finding that Dead Stream is impressed with a public trust for public access; moreover, Bott does not involve the second principle, and, therefore, is not controlling.

LISTNUM ParaNumbers1 \l 1
The Proper Standard for Determining Navigability in Michigan Is the (Valuable Floatage( Test of Rafts, Vessels, or Logs, and Not the (Large Commercial Mill Log( Testtc \l1 "Field result goes here
The Proper Standard for Determining Navigability in Michigan Is the Valuable Floatage Test of Rafts, Vessels, or Logs, and Not the Large Commercial Mill Log Test
Nestlé argues that TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1 \l "Bott v Natural Resources Commn, 415 Mich 45; 327 NW2d 838 (1982)"Bott v Natural Resources Comm(n, 415 Mich 45; 327 NW2d 838 (1982),  (reaffirmed a 150-year-old precedent [referring to TA \s "Moore v Sanborne, 2 Mich 519 (1853)" \c 1 \l "Moore v Sanborne, 2 Mich 519 (1853)"Moore v Sanborne, 2 Mich 519 (1853)] that, in order to be navigable, a stream or lake must be capable of floating large commercial mill logs,( and specifically rejected the (recreational-use standard advocated by plaintiffs here.( MCWC does not ask this Court to adopt a recreational boating test, but to apply to the facts of this case Moore(s (valuable floatage( (TA \s "Moore v Sanborne, 2 Mich 519 (1853)" \c 1Id. at 523) test as interpreted by the applicable precedents of the Michigan Supreme Court and this Court.

Moore held that the common law was (extended ... to embrace rivers upon which ... there is capacity for valuable floatage.( [emphasis the Court(s] Id. at 519.  This rule was based on  TA \s "Brown v Chadbourne, 31 Me 9" \c 1 \l "Brown v Chadbourne, 31 Me 9"Brown v Chadbourne, 31 Me 9: (The true test, therefore, to be applied in such cases is, whether a stream is inherently and in its nature, capable of being used for purposes of commerce for the floating of vessels, boats, rafts, or logs.(  TA \s "Moore v Sanborne, 2 Mich 519 (1853)" \c 1Moore, supra, at 524-525.

In TA \s "Thunder Bay Booming Co v Speechly, 31 Mich 336" \c 1 \l "Thunder Bay Booming Co v Speechly, 31 Mich 336"Thunder Bay Booming Co v Speechly, 31 Mich 336, Justice Cooley recognized the (valuable floatage( test based on the New York case, TA \s "Morgan v King, 35 NY 459" \c 1 \l "Morgan v King, 35 NY 459"Morgan v King, 35 NY 459, which held  (The true rule is, that the public have a right of way in every stream which is capable ... of transporting ...( and (... the property to be transported ... can be guided by the agency of man.( Thunder Bay Booming, supra, 31 Mich at 342-343.  Justice Cooley concluded, (the doctrine ... is that a stream may be a public highway for floatage when it is capable in its ordinary and natural stage in the seasons of high water of valuable public use.( Id.

Michigan public trust cases, up to and including TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1Bott, have followed the (valuable floatage( rule of Moore.  In Bott, Justice Levin note that ([t]he log-floatation test reflected this differing commercial reality and a commonly accepted public need [referring to the various possibilities for floatage],( TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1415 Mich at 66-68.

The Trial Court relied on a 20 to 40 foot log floating test.  Nestlé relies on a narrow (floating large commercial mill logs( test.  TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1Bott did not overrule or modify Moore, Collins, or Taggart, 415 Mich at 70-71, and Bott did not hold that the log floatation test was limited to 20 to 40 feet logs or (large commercial mill logs.(
MCWC submitted the uncontroverted affidavit and reports of expert forester and river logger Steve Alguire, who concluded from his measurements, evaluation, and observations, and experience that (Dead Stream could successfully be used to transport commercial logs to a catch boom for manufacturing.(  See MCWC(s Cross-Appellants( Appx. Tab 15, p. 4. He actually floated an 18-inch log down the stream.  By judicial notice, this Court can conclude that an 18-inch log of any length will float in the same proportion and at the same depth in the stream.
 

LISTNUM ParaNumbers1 \l 1
There Are Two Branches of the Public Trust Doctrine for Inland Lakes and Streams: (A) Public Access over Bottomlands, and (B) Title and Protection of Watertc \l1 "Field result goes here
There Are Two Branches of the Public Trust Doctrine for Inland Lakes and Streams: (A) Public Access over Bottomlands, and (B) Title and Protection of Water
Nestlé argues that the public trust doctrine (is limited to navigable waters ( it does not apply in any manner to other waters of the state. TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1Bott, supra. at 71.  Ownership of the beds of such navigable waters continues in the riparian owners, but the waters are subject to an easement to protect the state(s public right of navigation [emphasis added].(TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1 Id. at 60.  Apart from public access or easement, this Court can also apply the public trust doctrine for the protection of public trust waters and fish as to the tributary waters of or to the stream.

In TA \s "Illinois Central Railroad v Illinois, 146 US 387; 13" \c 1 \l "Illinois Central Railroad v Illinois, 146 US 387; 13 S Ct 110; 36 L Ed 1018 (1892),affd 154 US 225 (1894)"Illinois Central Railroad v Illinois, 146 US 387; 13 S Ct 110; 36 L Ed 1018 (1892), aff(d 154 US 225 (1894), the Supreme Court recognized that the public trust doctrine can be applied to any sovereign (property of a special character.( TA \s "Illinois Central Railroad v Illinois, 146 US 387; 13" \c 1146 US at 454.   This is not a license to legislate; nor is it a license to interfere with riparian rights in the beds of streams, but within the inherent power of the courts to apply the public trust doctrine to public resources based on  the special or unique circumstances before it.  TA \s "Obrecht v National Gypysum Co, 361 Mich 399, 412- 41" \c 1 \l "Obrecht v National Gypysum Co, 361 Mich 399; 105 NW2d 103 (1960)"Obrecht v National Gypysum Co, 361 Mich 399, 412-413, 415; 105 NW2d 103 (1960)(reaffirmed its adherence to Illinois Central as a pedestal of public trust law); TA \s "Nedtweg v Wallace, 237 Mich 14; 208 NW 51 (1926)" \c 1 \l "Nedtweg v Wallace, 237 Mich 14; 208 NW 51 (1926)"Nedtweg v Wallace, 237 Mich 14; 208 NW 51 (1926).

Water and other common resources like wild animals belonged in the Crown.  The federal government confiscated the Crown property after the Revolutionary War, and in turn conveyed the bottomlands and waters of lakes and streams to the states.  These remain public resources under the sovereign control and common law of the states.  For example, Michigan held that the beds of inland lakes and streams remained the property of riparian owners,TA \s "Lorman v Benson, 8 Mich 18 (1860)" \c 1 \l "Lorman v Benson, 8 Mich 18 (1860)" Lorman v Benson, 8 Mich 18 (1860), subject to navigational  public trust access for navigation, boating, and fishing.  The judicial transfer of ownership of the soil or beds did not relinquish the ancient common law or civil law rule that the water itself remained in the state, subject to common law rules of use.

In TA \s "Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926)" \c 1 \l "Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926)"Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926), the Court specifically noted that (he (Collins) does not own the water, and he does not own the fish.  So far as they are capable of ownership they belong to the state for the benefit of the people.(  TA \s "Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926)" \c 1237 Mich at 45 [emphasis added].  The Court also cautioned the duty  connected with this ownership was a (high, solemn, and perpetual trust [for the] state to forever maintain.(  ITA \s "Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926)" \c 1d. at 49.

Thus, in TA \s "Atty General v Hermes, 127 Mich App 777; 339 NW2d 54" \c 1 \l "Atty General v Hermes, 127 Mich App 777; 339 NW2d 545 (1983)"Atty General v Hermes, 127 Mich App 777; 339 NW2d 545 (1983), this Court held that the state could maintain an action for damage to fish because (the state is the (public trustee( of these resources, which are held in trust for all the people of the state.( TA \s "Atty General v Hermes, 127 Mich App 777; 339 NW2d 54" \c 1Id. at 785.  In TA \s "Atty General v Consumers Power Co, 202 Mich App 74; " \c 1 \l "Atty General v Consumers Power Co, 202 Mich App 74; 508 NW2d 901 (1993)"Atty General v Consumers Power Co, 202 Mich App 74; 508 NW2d 901 (1993), this Court again upheld the right of the state to sue for damages to fish and natural resources that it holds in trust.  Fish and the waters where they migrate are necessarily subject to sovereign interest and protection as part of the public trust.  See MCWC(s Cross-Appellants( Brief, at pp. 39-43 [TA \s "People v Horling. 137 Mich at 412" \c 1 \l "People v Horling. 137 Mich at 412"People v Horling. 137 Mich at 412, 413-14].

In 1963 the framers of our Constitution recognized the State(s paramount interest in the waters of Michigan.  TA \s "Mich Const 1963, art 4, § 52" \c 2 \l "Mich Const 1963, art 4,  52"Mich Const 1963, art 4, ( 52.   See MCWC(s Cross-Appellants( Brief, p. 37.  In response to this mandate,TA \s "State Hwy Comm’n v Vanderkloot, 392 Mich 159; 220 " \c 1 \l "State Hwy Commn v Vanderkloot, 392 Mich 159; 220 NW2d 416 (1974)" State Hwy Comm(n v Vanderkloot, 392 Mich 159; 220 NW2d 416 (1974), the legislature passed various laws asserting the State(s sovereign interest in protecting the public trust in its water and resources. [For a similar conclusion, see Opinion of Michigan Attorney General General Mike Cox, OAG 7162, Sept. 23, 2004, Appendix of Exhibits, Tab 3, Appellees( Brief on Appeal.)

The MEPA, TA \s "MCL 324.1701, et seq." \c 2 \l "MCL 324.1701, et seq."MCL 324.1701, et seq. ((MEPA(), directs the courts to develop a common law of environmental quality,TA \s "Ray v Mason Co Drain Comm’r, 393 Mich 294, 307, n1" \c 1 \l "Ray v Mason Co Drain Commr, 393 Mich 294; 224 NW2d 883 (1975)" Ray v Mason Co Drain Comm(r, 393 Mich 294, 307, n10; 224 NW2d 883 (1975), and to prohibit conduct that (will or is likely to pollute, impair, or destroy the air, water or other natural resources or the public trust in those resources,( TA \s "MCL 324.1703(1)" \c 2 \l "MCL 324.1703(1)"MCL 324.1703(1) ((... in light of the State(s paramount concern for the protection of its natural resources....().

The Inland Lakes and Streams Act defines the public trust in the waters of very small streams and lakes more than 5 acres in size, independent of the public access aspect of the public trust doctrine.  TA \s "MCL 324.30101, et seq." \c 2 \l "MCL 324.30101, et seq."MCL 324.30101, et seq., and TA \s "MCL 324.30106" \c 2 \l "MCL 324.30106"MCL 324.30106.

The Great Lakes Submerged Lands Act imposed a public trust on and in both (lands and  waters( of the Great Lakes and their connecting waters, now Part 32 of NREPA,TA \s "MCL 324.32501, et seq." \c 2 \l "MCL 324.32501, et seq." MCL 324.32501, et seq.
The Great Lakes Preservation Act declares that the (waters of the state are valuable public resources held in trust,( TA \s "MCL 324.32702(c)" \c 2 \l "MCL 324.32702(c)"MCL 324.32702(c) ((waters( refers to (... all streams, rivers, lakes, connecting channels, and other bodies of water, including groundwater, within the Great Lakes basin.  TA \s "MCL 324.32701" \c 2 \l "MCL 324.32701"MCL 324.32701).  Nestlé wrongly argues that the Great Lakes Preservation Act issues have been abandoned; this was only in relation to a degradation standard for the MEPA claim under Count VI, and not the public trust claims in the waters of the State under Count IV.

The former Water Resources Commission Act, now Part 31, NREPA, TA \s "MCL 324.30101, et seq." \c 2MCL 324.3101, defines (waters of the state( to mean (groundwaters, lakes, rivers, and streams ...( TA \s "MCL 324.3101(i)" \c 2 \l "MCL 324.3101(i)"MCL 324.3101(i).

Nestlé is mistaken that this Court does not have the judicial power to interpret the common law and these legislative enactments to recognize and protect the waters of the State, including streams and the groundwater that directly feeds them, under the public trust doctrine.  (See the judicial construction of similar common law, constitutional, and enactments regarding the public trust in TA \s "In the Matter of Water Use Permit Applications, 9 P3" \c 1 \l "In the Matter of Water Use Permit Applications, 9 P3d 409 (HW 2000)"In the Matter of Water Use Permit Applications, 9 P3d 409 (HW 2000), discussed in MCWC(s Cross-Appellants( Brief, pp. 37-39.

For these reasons, the public trust involves both public access over waters and bottomlands, and separately the sovereign interest to hold and protect the water and fish, apart from the bottomland and public access, as a public trust.  Michigan(s common law, constitution, and statutes compel the same conclusion.  (See AG Mike Cox, OAG 7102, supra.)

LISTNUM ParaNumbers1 \l 1
The Public Trust Doctrine Typically Involves a Clash Between Riparian and Public Use of a Lake or a Stream, and Not Those Who Have No Lawful Riparian or Public Interest in the Waters Themselvestc \l1 "Field result goes here
The Public Trust Doctrine Typically Involves a Clash Between Riparian and Public Use of a Lake or a Stream, and Not Those Who Have No Lawful Riparian or Public Interest in the Waters Themselves
Nestlé argues, at pp. 33-36 of its Cross-Appellee(s Brief, that the Mono Lake case,TA \s "National Audubon v Superior Court of Alpine County" \c 1 \l "National Audubon v Superior Court of Alpine County, 33 Cal 3d 419;658 P2d 709 (1983)" National Audubon v Superior Court of Alpine County, 33 Cal 3d 419; 658 P2d 709 (1983), does not apply because it involved a (collision course( (Nestlé(s Cross-Appellee(s Brief, p. 35) between existing public trust principles and the state(s prior appropriation doctrine for water rights in lakes or streams.

Michigan public trust law has involved collisions between the public and (reasonable use( rights by riparians, TA \s "Moore v Sanborne, 2 Mich 519 (1853)" \c 1Moore v Sanborne, TA \s "Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926)" \c 1Collins, TA \s "Nedtweg v Wallace, 237 Mich 14; 208 NW 51 (1926)" \c 1Nedtweg, TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1Bott, TA \s "Obrecht v National Gypysum Co, 361 Mich 399, 412- 41" \c 1Obrecht, supra, discussed in MCWC Appellees( Brief, pp. 27-39.  None of these cases have involved the diversion of water out of a watershed that diminishes the flow or character of waters of the state.  Under riparian principles, this is prohibited without regard to the reasonable use standard. TA \s "Dumont v Kellogg, 29 Mich 420 (1874)" \c 1 \l "Dumont v Kellogg, 29 Mich 420 (1874)"Dumont v Kellogg, 29 Mich 420 (1874), Kennedy v Niles Water Supply Co, Hoover v Crane (see MCWC(s Cross-Appellants( Brief on Appeal, Argument I, pp. 27-37; Trial Op. at pp. 43-48).

Second, the diversion of a stream for a water supply by an owner of water rights in a stream under the appropriation doctrine in California is similar to an upstream riparian who tries to divert or use water to the detriment of downstream riparians or the public who uses the navigable portions of the stream under the public trust doctrine.  CompareTA \s "Dumont v Kellogg, 29 Mich 420 (1874)" \c 1 Dumont , supra;TA \s "Katz v Walkinsaw, 141 Cal 116; 74 P 766 (1903)" \c 1 \l "Katz v Walkinsaw, 141 Cal 116; 74 P 766 (1903)" Katz v Walkinsaw, 141 Cal 116; 74 P 766 (1903); see MCWC(s Cross-Appellants( Brief on Appeal, n 159, p. 34; pp. 37-38.  Nestlé( tries to gloss-over the importance of this principle, saying that (the standard would have mediated the competing public interests in use of the water.( (Nestlé(s Cross-Appellant(s Brief, at 36)  But this, of course, is not a matter of mediating competing interests; in Michigan a diversion of water from a stream out of a watershed that diminishes flow or level is unlawful.

Third, Nestlé has admitted that the removal of groundwater from the spring aquifer at the Sanctuary removes water from the stream and lake system on a 1:1 ratio; that the water in the spring aquifer, springs, and under and along the stream is the same water; and that pumping at 400 gpm (gallons per minute) diminishes stream flow by 23%.  MCWC(s Cross-Appellants( Appx, Tabs 16, 19, p. 41, and Tab 22.  The evidence is undisputed that Nestlé(s extraction significantly diminishes the flow of the Dead Stream. 

Finally, Nestlé(s argument that Mono Lake is different because it does not involve tributary groundwater is disingenuous.  It admits it is (spring water( and that is the same water as the Dead Stream.  It is hydraulically connected; for every gallon removed from the spring aquifer, a gallon is removed from the stream.  Under the principles of Mono Lake, the public trust protects the water from diminishment and negative impacts from the withdrawal of tributary water upstream.  There is no logical or practical difference between diverting tributary groundwater or stream water if the effect is the same.  In fact, as noted above, the removal of tributary groundwater, where it diminishes a stream, is unlawful.

LISTNUM ParaNumbers1 \l 1
MCWC Has Not Waived the (Public Ownership of Water( to the Extent That it Is Part of the Public Trust Doctrinetc \l1 "Field result goes here
MCWC Has Not Waived the Public Ownership of Water to the Extent That it Is Part of the Public Trust Doctrine
Count V of MCWC(s Second Amended Complaint alleges that Nestlé appropriated public domain for a private purpose in violation of TA \s "Mich Const 1963, art 4, § 30." \c 2 \l "Mich Const 1963, art 4,  30"Mich Const 1963, art 4, ( 30.
  Count V is premised on the allegation that the waters of the state were public property and, in part, on the claim that Nestlé(s had exceeded its common law rights, thus appropriating waters of the State in violation of Art 4, ( 30.
  The Trial Court dismissed Count V under MCR 2.116(C)(8), and MCWC has not cross-appealed this claim.

Nestlé tries to cram MCWC(s claim of the public ownership of the waters of the state under Count IV public trust law
 into the Trial Court(s dismissal of Count V, asserting that MCWC(s Motion for Summary Disposition, May 17, 2003, did not claim public ownership of water.  MCWC sought summary disposition in its favor on narrower grounds without prejudice to the remainder of the public trust claim.  However, on Nestlé(s own motion under MCR 2.116(C)(8), the Trial Court finally dismissed all of the remaining public trust claims under Count IV.  MCWC cross-appealed the Trial Court(s ruling in favor of Nestlé on the narrow (20 to 40 foot commercial log( test and it ruling dismissing the remaining public trust claims under MCR 2.116(C)(8).

The public trust claim, including the related question of ownership or title of waters protected by the public trust, has not been waived.

LISTNUM ParaNumbers1 \l 1
Nestlé(s Reference to a Possible Taking Is Bogus Because Plaintiffs Have Not Requested a Broad Public Recreation Test, and in any event, where the (boating-recreation test has been adopted, the Courts have found no takings.tc \l1 "Field result goes here
Nestlés Reference to a Possible Taking Is Bogus Because Plaintiffs Have Not Requested a Broad Public Recreation Test, and in any event, where the boating-recreation test has been adopted, the Courts have found no takings.
The takings, if any, in this case is the wholesale diversion and sale of water that would otherwise sustain the flows and levels of the Dead Stream.  Such a takings of Plaintiffs-Appellees/Cross-Appellants( riparian property rights is in the nature of trespass under the common law of riparian/groundwater; and if this Court were to change the rule of property law that would grant non-riparians greater rights to diminish the flow of a stream than riparians, there would be the single largest takings of private property rights in the State(s history. 

As to Nestlé(s auspicious reference to takings of riparian rights, Doyles and Sapps have been riparian owners on the stream for generations, and have sought to protect both riparian and public rights or interests in the stream.   Moreover, MCWC(s public trust claims are based on the (extended( (valuable floatage( test of Moore, Collins, or Taggart as applied to the facts of this case, so there can be no takings as a matter of law.  Additionally, private riparian and public access or public trust rights are balanced through the reasonable use doctrine under,TA \s "Thompson v Enz, 379 Mich 667; 154 NW2d 473 (1967)" \c 1 \l "Thompson v Enz, 379 Mich 667; 154 NW2d 473 (1967)" Thompson v Enz, 379 Mich 667; 154 NW2d 473 (1967), so as these competing interests are balanced through trial and judicial decision in each case, it is impossible for a takings to occurs.  Also, the significant extension of public access based on the enlarged navigability test in TA \s "Moore v Sanborne, 2 Mich 519 (1853)" \c 1Moore did not take private riparian rights or property, and the dead-end lakes like those at issue in TA \s "Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW" \c 1Bott are not (highways,(and therefore takings analysis involves different consideration.

The exercise of judicial power under public trust law is confined to the bed and waters of a stream or lake, and does not (exact( upland property or involve a coercive permit scheme as in Nolan v California Coastal Comm(n (Nestlé(s Brief, p. 32). That the public trust is extended to tributary waters of navigable streams to protect them from diminishment in flow, level, and size, does not (exact( or take property.

The dynamic  nature of the doctrine from Moore to Bott, a public servitude, is a (background principle( that inheres in Michigan property and water law, so its judicial definition and application is not a takings.TA \s "Lucas v South Carolina Coastal Council, 505 US 10" \c 1 \l "Lucas v South Carolina Coastal Council, 505 US 1003 (1992)"  Lucas v South Carolina Coastal Council, 505 US 1003, 1029, 1030 (1992) (using public trust as an example of background principles).

Finally, where states have shifted to the more practical and modern-day (recreational-boating( test, takings claims have been denied.  TA \s "Shafer, Public Rights in Michigan’s Streams: Toward " \c 3 \l "Shafer, Public Rights in Michigans Streams: Toward a Modern Definition of Navigability, 45 Wayne L Rev 9, 94-102 (1999)"Shafer, Public Rights in Michigan(s Streams: Toward a Modern Definition of Navigability, 45 Wayne L Rev 9, 94-102 (1999).
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Nestlé Has Taken Out of Context or Not Fully Disclosed the Law Review Writings of MCWC(s Counseltc \l1 "  TA \s "Shafer, Public Rights in Michigan’s Streams: Toward " \c 3 \l "Shafer, Public Rights in Michigans Streams: Toward a Modern Definition of Navigability, 45 Wayne L Rev 9, 94-102 (1999)"Shafer, Public Rights in Michigans Streams: Toward a Modern Definition of Navigability, 45 Wayne L Rev 9, 94-102 (1999).Field result goes here
Nestlé Has Taken Out of Context or Not Fully Disclosed the Law Review Writings of MCWCs Counsel
Nestlé claims (even counsel for plaintiffs previously have recognized that the log-floatation test and not the recreational-boating test governs in this state.(  Nestlé(s Cross-Appellees( Brief, pp. 14, 18, 35, 41.  MCWC(s counsel recognize that the applicable test for navigability remains a (log-floatation( test, but is part of the (flexibility( and (valuable floatage( test.  See TA \s "Olson & Noonan, Public Trust Doctrine, Michigan En" \c 3 \l "Olson & Noonan, Public Trust Doctrine, Michigan Environmental Law Deskbook (ICLE, 1992 [Supp 1996],  13.3, p. 13-4; Sec. 13.5, pp. 13-5 to 13-6; Sec. 13.11, pp. 13-11 to 13-14; Sec. 13-16, p. 13-15"Olson & Noonan, Public Trust Doctrine, Michigan Environmental Law Deskbook (ICLE, 1992 [Supp 1996], ( 13.3, p. 13-4; Sec. 13.5, pp. 13-5 to 13-6; Sec. 13.11, pp. 13-11 to 13-14; Sec. 13-16, p. 13-15  (MCWC(s Reply Appx, Tab 2); TA \s "Shafer, Public Rights in Michigan’s Streams: Toward " \c 3Shafer, Public Rights in Michigan(s Streams: Toward a Modern Definition of Navigability, supra, 45 Wayne L Rev at 11-12, 26-40.  The text of each of these and other writings of MCWC(s counsel speak for themselves.  See alsoTA \s "Olson, The Public Trust Doctrine: Procedural and " \c 3 \l "Olson, The Public Trust Doctrine: Procedural and Substantive Limitations on Governmental Reallocation of Natural Resources in Michigan, 1975 Det CL Rev 161" Olson, The Public Trust Doctrine: Procedural and Substantive Limitations on Governmental Reallocation of Natural Resources in Michigan, 1975 Det CL Rev 161; TA \s "Olson, A Cross Roads in Publicly Owned Natural Resou" \c 3 \l "Olson, A Cross Roads in Publicly Owned Natural Resources Law, 56 J Urb L Rev 739, 850 (1979)"Olson, A Cross Roads in Publicly Owned Natural Resources Law, 56 J Urb L Rev 739, 850 (1979); TA \s "Olson, Michigan Environmental Law (1981), Chpt 8, p" \c 3 \l "Olson, Michigan Environmental Law (1981), Chpt 8, pp. 147-148"Olson, Michigan Environmental Law (1981) [ MCWC(s Reply Appx, Tab 3], Chpt 8, pp. 147-148; TA \s "Ray v Mason Co Drain Comm’r, 393 Mich 294, 307, n1" \c 1Shafer, supra, at pp. 29-30.

Nestlé also claims (at pp. 35, 41) that MCWC(s counsel recognizes the (substantial impairment( standard.  This is one of several standards.  See Olson, A Cross Roads in Publicly Owned Natural Resources Law, supra, at 850 (1979); Olson, Michigan Environmental Law, supra.  Moreover, (Substantial Impairment( is a question of fact, which requires a low threshold of proof because of the substantial value of public trust bottomlands and waters. Grosse Isle Twp v Dredging Co, 15 Mich App 556 (1969).

Olson, Bzdok & Howard, p.c.
Attorneys for Cross-Appellants

Date:  November 11, 2004
By:__________________________________

James M. Olson (P18485)

�	For consistency, Defendant/Appellant/Cross-Appellee Nestlé Waters North America Inc. will be referred to in this reply brief as (Nestlé(; Plaintiff/Appellee/Cross-Appellant Michigan Citizens for Water Conservation, et al., will be referred to as (MCWC.(


�	The bracketed emphasis is added. For a detailed description of the direct relationship between the pumping and diversion, spring aquifer, springs, and stream, see MCWC Cross-Appellants( Brief, pp. 2-3, 5-6.


�	Mr. Alguire also observed that shingle bolts had been commercially floated down Dead Stream to a mill.  Id.


�	See MCWC(s Cross-Appellant(s Brief, pp. 35-36.


�	(The assent of two-thirds of the members elected to and serving in each house of the legislature shall be required for the appropriation of money or property for local or private purpose.( Mich Const. 1963, art 4, ( 30. 


�	Second Amended Complaint, dated Nov. 12, 2001,(( 82-85.


�	The relevant public title or ownership allegations of the Second Amended Complaint are summarized in Reply Appx, Tab 1.





