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The Great Lakes Compact awaits action on the floor of the Michigan Senate and House of Representatives. 


This timely article,2 Navigating the Great Lakes Compact: Water, Public Trust, and International Trade Agreements, ties together state water law, the Compact, and the risks imposed by international trade agreements that could cripple efforts to protect the waters of Michigan and the Great Lakes Basin.  Should states want to adopt the Compact “as is,” the article points out the flaws and defects in the Compact that must be cured or addressed by states through separate tie-barred water law amendments before the Compact is enacted.  If this is not done in a proper and  thorough manner, the purposes of the Compact’s protection of the Great Lakes will be seriously eroded.


The Great Lakes Basin is home to 30 million people and 20 percent of the world’s freshwater  lakes and streams.  These magnificent lakes and streams endow the Great Lakes region with a rich, diverse heritage of wildlife, environment, commerce, recreation, and community unparalleled in the world.  Yet their very magnificence could spell the doom of this precious heritage.  The demands for water throughout North America and around the world, accelerated by climate change, may well drain the flow, level, and life of these waters.


The Great Lakes and all of their tributary watercourses have been recognized as a public resource subject to a public trust.  The public trust doctrine is central to water law and policy for present and future generations.  The State of Michigan, as trustee, has a “high, solemn, and perpetual duty”3 to manage these public treasures for the common good of citizens for their survival, fishing, boating, navigation, and recreation.  Under principles long enshrined by the U.S. and Michigan Supreme Courts, the public trust and the public’s title and uses are inviolate and cannot be subordinated. These waters cannot be transferred or disposed of without:

·  An express legislative authorization and adherence to these principles; and

· ·A clear legislative determination that the principle that these magnificent natural advantages may not be impaired. Significantly, the cumulative effects of small repetitive impairments, small or nibbling effects together constitute impairment because of the unguarded precedent that would impair the public trust and undercut its protected uses.4

Unfortunately the Great Lakes Compact, as introduced in the Legislature, does not embody or apply these principles.  In order to fulfill the perpetual and high duty to protect the public trust and title in these waters from appropriation and harm under claims that will assuredly be asserted under the NAFTA and other international trade agreements, the State at the moment it enacts the Compact must also enact amendments to its state water law.  These amendments must impose standards and limitations that equal or exceed the protections provided by the public trust doctrine and the environmental standards demanded by the need to protect and conserve these waters.  Failure to do so will expose Michigan’s water to major exploitation and export, and put our citizens and businesses at a serious disadvantage when it comes time to compete against powerful outside interests, particularly  when it comes time to further regulate water withdrawals or exports because of future needs, risks, or unforeseen circumstances.  Uncorrected, current water law and the Compact, in effect, would allocate a portion of Michigan’s waters for private exploitation or export. Once the floodgate is opened or the bottle uncorked, international trade law or federal and state constitutional provisions will make it difficult if not impossible to close.


There is near unanimous agreement within the Basin that these waters should not be exposed to diversions and export to other areas in the country, North America or the world.  The Great Lakes Compact’s major features prohibit diversion of waters outside of the Great Lakes Basin.  However, the integrity and strength of the diversion ban is premised on a showing by the states that they are committed to standards for conservation and the protection of the environment, public health, and general welfare imposed by the states that are equal to or greater than the standards contained in the Compact.  Failure of a state at the time of enactment of the Compact to expressly protect, by tie-barred state law, the public trust and to impose equal or more stringent standards than the Compact would announce to the world that the diversion ban is not necessary
.  Worse, such a legal and policy failure would open up Michigan’s and Great Lakes’ waters to claims of ownership, control, and diversion or export on the part of interests outside of Michigan or the Basin under NAFTA and international trade agreements or the commerce clause of the United States Constitution.  The heart of Michigan’s waters and State’s desire to protect its citizens, farms, businesses, property owners, communities, and guests would be jeopardized if not lost.  


Mr. Olson’s article points out the heritage and principles – beacons of light – that have formed the basis of protecting the state’s waters and their uses.  The article explains how the Compact and current state water law are flawed unless the state plugs the holes in the Compact through the simultaneous enactment of state water law amendments.  The article maps a reasoned  approach for tie-barred amendments to state water law to live up to the public trust and cure or minimize the risks threatened by the defects in the Compact and current state water law.

1L.L.M., (Public Lands and Natural Resources, Environment), University of Michigan; J.D., Detroit College of Law; B.A., Michigan State University.  Senior principal, Olson, Bzdok & Howard, P.C., Traverse City, Michigan. The views are the author’s and not those of his clients or firm.


2The article is one of several presented at “The Great Lakes-St. Lawrence River Basin Compact and Agreement: International Law and Policy Crossroads,” Second Annual Conference on Trade and Investment in the Americas, Michigan State University College of Law, Dec. 1-2, 2006, Chicago, Illinois.  The presentations are collected in a special symposium issue, Special Issue No. 5, Michigan St. Univ. Law Rev. (Vol. 2006). The symposium can be accessed at http//msulr.law.msu.edu/issue2006_5.html.


3Collins v Gerhardt, 237 Mich 38, 211 NW 115 (MI Sup. Ct., 1926).


4People v Broedell, 365 Mich 201, 112 NW2d 517 (MI Sup Ct. 1961).





�OIs this the right word? How about “binding,” “invulnerable to challenge” or something else.
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